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Introduction

The boom of Alternative Dispute Resolution (ADRitiatives and regulations in Europe has been
marked by a slow progress in achieving their paa&regven, and apparently more so, in the countries
that first implemented the European Union (EU) Biiree 2008/52/EC: Portugal, Italy, France and
Estonid. The (Mediation) Directive prompted work on thetdgsan “Conciliation Act” that was
passed on the 18th of November, 2b0%he expected increase in the use of ADR and rtiedidid

not follow, as evidenced in the Mediation Countgp@rt published on Estonia by JAMS International
ADR Center (drafted by Liina Naaber-Kivisoo), ahe studies by the Directorate General for Internal
Policies on Cross-Border Alternative Dispute Resofuin the European Union that assessed the
impact of the Mediation Directive and legislatiarlavant for consumer redress published in 3011
This situation can be easily be associated toatle ¢f a consolidated ADR culture in the countsy, a
well as to the actual shortage of experts and/édhusimasts that could promote mediation as the
expedite, effective and non-intrusive assisted hation procedure that it could be. Among the
observable challenges for a rapid and genuine imgx¢ation of ADR methodologies are: opting for
associating assisted negotiation with conciliatlpn ignoring (or disregarding) the fundamental
differences that separate the two; a general iatrtin to trust more authoritative and regulatedlaxin
resolution schemes; low awareness of the availglafi alternative conflict resolution methods and
their merits; absence of experienced professiaralgpractitioners with credentials regarding specif
methodologies; insignificant availability of trang at any level of the existing educational system;
and lack of customer empowerment and proactiveings® pursuit of their own intereétd ike with

1 Discussed in @EPALO, M.B. TREVOR (eds.),EU Mediation Law and Practigg®xford, 2012, p. 85.

2 Access to the original text of the law preparatwoyks at: https://www.riigiteataja.ee/
akt/13240243 and http://www.riigikogu.ee/tegevuliead/eelnou/2dcc0573-54ff-b47f-4b6e-e4b3c8d3862adectively.

3 Find the texts online at: http://www.adrcenter.damsinternational/civil-justice/Mediation_Country et Estonia.pdf, and
http://www.europarl.europa.eu/meetdocs/2009_20Ltiaents/imco/dv/adr_study /adr_study_en.pdf.

4 Seeinfra, note 24. Recommended readings with reference nbatethis are: GHoDGES |. BENOHR, N. CREUTZFELDT-BANDA,
Consumer ADR in Europé&ondon, 2012J.M.NoLAN-HALEY, Evolving Paths to Justice: Assessing the EU Divectin Mediationin
Proceedings of the Sixth Annual Conference on latenal Arbitration and Mediation,Fordham University Law School,
http://ssrn.com/abstract=1942391 (October 11, 201 BeNOHR, Alternative dispute resolution for consumers in El¢. Consumer
ADR in EuropeOxford, 2012.
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most regulatory efforts, the effective implemermatiof the mediation directive as well as all
subsequent acts on the same regard require notrengnactment of a compliant legal framework but
also social readiness founded on an streitormal —institutional environment

According to Ginter, th@ravaux préparatoiref the Conciliation act show that two were the
purposes of the legislature: the promotion of aliéive dispute resolution methods and facilitating
access to justice on one hand, and on the otloeete a unified set of guidelines applicable kohal
providers of those servicedHis article also suggests that ADR systems ajrdéadctioned prior to
this legal act but no statistics or testimonialdevice of these activities can be clearly certifaat
considering the very few formal courses and trgsion conflict management for law students and
legal experts, where mediation may be marginallytineed, it could be said that no such practice
was established at least by then. The first forroaflict management course focusing on negotiation
and mediation of the whole spectrum of ADR posgibd was offered at a higher educational
institution in 2002, and was resumed in 2009 assten level mandatory course in a comparative and
international law program in TalliinOther schemes such as conciliation and arbitrateceived
more attention in Tartu, where a course of ADRtethbeing taught by the law faculty much more
recently. Outside of the legal sphere, it should be adohitteat mediation-like activities, even if
without this denomination, have been performedanowus fields by psychologists, social workers,
teachers, doctors and other counsellors. An agsmtiaf mediators was established more than a
decade ago in an effort to provide support andmé&tion on family mediation with some success in
consolidating its reputation and linking with fayeigroups and institutions engaged with the same
practic€. Consequently, it can be expected this organizatio aim at handling the practice of
mediation on a deeper level than merely to fatdithe settlement of cross border disputes, which
could be used to integrate all uncoordinated efforto one general and multidisciplinary to focuas o
the improvement of the conflict management andudesprevention competences across all society
sectors. The Association expects to become theapyirprovider of training and certification for
mediators and it has been working to achieve tas in the near future. Therefore, to argue that
mediation was created by a legal act is not coimeas much as it would not be correct to say tiinat
promotion and strengthening of mediation practicam be caused by legislative developments.
Effective conflict management competences are #miltr of personal and social development,
cooperation, civil society activism and customepemerment. The Estonian state could surely play
a beneficial role in supporting awareness initigivand training public administration officers and
civil servants in ADR methodologies. It is likely o so now for at least three reasons: to overcome
the poor results reported by the EU Commissiorheruse of ADR methodologies; because with the
ODR regulation and the European platform for meagatcross border disputes the technology
component becomes much more attractive; and, duketoancreased number of Estonian lawyers
exposed to the international legal practice andgd¢hibat have returned to the country after having
received training abroad and obtained ADR certiftces from reputable institutions. Great
opportunities await the future of ADR and ODR forauntry like Estonia where mediation is still in
its infancy.

1. Normative sour ces of mediation regulation
A combination of supranational legislation and detieelegal provisions is supposed to provide the

predictability intended by the European Commissfdhe Commission) to effectivize civil and
commercial affairs within the EU. The specific Qitiee 2008/52/EC of the European Parliament and

5 Informal institutions for the purposes of thistteafer to regulations that have no binding fornd do not follow the doctrine of
the rule of law, such as cultural and social phesrmm traditions, customs, self-regulatory schenmsntary codes of conduct, etc.

6 Seesuprg note 1.

7 Conflict resolution and ADR was a course offeredhsy law faculty at Concordia International Univeydiistonia (CIUE) first,
then in Tallinn University of Technology, at thellifan Law School of the faculty of Social Scienc@&e current curriculum can be
found online at: http://www.ttu.ee/faculty-of-sokeg&iences/tallinn-law-school/studies-8/ by cliagion ‘program’.

8 Information on the courses available in Tartu nsity Faculty of Law is linked and up to date oali at
http://www.ut.ee/en/courses-taught-english.

9 More on the non-profit organization MTEksti Lepitajate Uhindpelow, para. 2.
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of the Council of 21 May 2008 on “certain aspedtediation in civil and commercial matters” could
be seen as just one part of a wider movement tewvdre creation of a new ADR or conflict
management and dispute resolution culture in Eurdpes institutional development has achieved
different degrees of success in member states aschéad sector and field specific impécihis
asymmetry continues to create tensions and paraduaian the Union but they could begin to resolve
with the implementation of technological solutigm®mpted by the implementation of the unified
Online Dispute Resolution platfoffa The Commission has been promoting ADR as an idehlto
overcome the difficulties of cross-border exchaagd smooth integration but underlying only the
importance of at least attending very specificadlghe needs of European customers and tr&gars

a way restricting the practice. The policy worktbé Commission and the information on ADR
available in the EU website is located under thieaory “Consumer Affairs®. The Green Paper on
“Consumer Access to Justice in the Internal Market¢htioned ADR methods in 1993, and led to the
adoption of a communication on the “Action plancamsumer access to justice and the settlement of
consumer disputes in the internal market”, sugggdtie difficulties that exist with access to ceurt
and therefore to justié¢® As far ago as in 1998, the Commission, via itenemendation, proposed to
establish standards and principles applicabledcs#itlement of consumer disputes outside the court
system®. The most recent supranational normative sourcA®R regulations are:Regulation (EU)
No 524/2013 of the European Parliament and of tloair@il of 21 May 2013 on online dispute
resolution for consumer disputes and amending Rgigul (EC) No 2006/2004 and Directive
2009/22/EC (Regulation on consumer OBR)and ®irective 2013/11/EU of the European
Parliament and of the Council of 21 May 2013 omriadative dispute resolution for consumer disputes
and amending Regulation (EC) No 2006/2004 and Mirec2009/22/EC (Directive on consumer
ADRW!.

Already in 2004, the European Commission’s Direati®iof Justice and Home Affairs had adopted
a non-binding Code of Conduct for European Medmagervices and a legislative proposal in view of
achieving uniform practices and setting minimurmdtads (SEC 2004/0251) (CO®)

On the domestic level, the “Conciliation Act” cosp®nds to the legislative development of the EU
regulatory framework on ADR and most specificatythe Directive 2008/52/EC. It comprises the
only rules that could be linked to the concept efdmtion until now. The Estonian Conciliation Act
was passed in November 2009 and entered into @ardanuary 1, 2010. Provisions connected to the
practice of ADR methods in general and conciliatiorparticular, allow claims of consistency as

10 Supranote, 4. Read the following report for details ba implementation and impact of the directive:
http://www.europarl.europa.eu/sides/getDoc.do?pubiReP// TEXT+REPORT+A7-2011-
0275+0+DOC+XML+VO//EN&language=ga and also s#ea, note 26.

11 The platform is to become operational on thedift@f February of 2016. Consult all related docusaitt
http://www.europarl.europa.eu/meetdocs/2014_201@hsh@nts/imco/dv/odr_ppt_/odr_ppt_en.pdf.

12 This could be seen as the most intuitive way trceme resistance and incursion into the regulagstems accustomed and
largely attached to traditional legal procedures.

13 Consult online at: http://ec.europa.eu/consumaenisitze/redress_cons/adr_policy_work_en.htm.

14 Consult the corresponding explanatory statemermeal: http://www.europarl.europa.
eu/sides/getDoc.do?type=REPORT&mode=XML&reference4896-0355&language=EN#Contentd33903e480.

15 Recommendation of 30 March 1998 on the out-of-ceetttement of consumer disputes. The European Cssionihas
adopted two Recommendations (98/257/EC and 2001/8)®Bich have established principles for ADR scherRes.more on this
consult the timeline published at http://ec.eurep&onsumers/solving_consumer_disputes/non-
judicial_redress/calendar/index_en.htm by the Corsianis

16 Available online at: http://eur-lex.europa.eu/legantent/EN/TXT/?uri=CELEX:32013R0524.

17 Consult online at: http://eur-lex.europa.eu/legattent/EN/TXT/?uri=uriserv:0J.L_.2013.165.01.0083ENG.

18 The English version is available online at: htgz/europa.eu/civiljustice/adr/adr_ec_code_conducpdf.
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reflected for instance in articles § 4(4) on thepdisal of procedural righfs and § 371(1)(3) on the
grounds for refusal to accept civil action, frore @ivil Procedure Code

2. Mediation organizationsin Estonia

At present three ADR bodies are endorsed by thegaan Commission as compliant with its
principles and standards, notwithstanding the et of the use of ADR schemes in other fields and
using a diversity of methodologies: The Consumang@laints Committee (CCC) drarbijakaebuste
komisjonthat also has been assigned the competences &UtDR platform and its projection to
the publié, The MTPL Insurance Dispute Committee biikluskindlustuse vaidluskomisjon
concerned with traffic related insurance clafmsand The Insurance Mediator (IM) Eindlustuse
lepitusorgars®, an organization founded by the Estonian Insura@ssmciation to help settle disputes
arising from contracts. In addition, the Estoniasséciation of Mediators oiEesti Lepitajate Uhing
(ELU) offers family mediation services, informatiabhout mediation and training opportunitfehe
ELU expects to be the entity responsible for therdmation of the mediation professionalization and
certification in Estonia, issuing standards in car@pion with the Estonian standards agency. Thms ca
be a positive sign that shows the importance gieehe matter but also can be regarded as a cneatio
of a restrictive scheme where all non-formal medragactivities actually performed in the natural
exercise of many other professions could beconwdraged. In addition, it is of the nature of ADR
methods to bring benefit because of their flexipjlinformality and detachment from the legal
standards, so it is not straight forward whetherdlshould be a very formal and strict structuraror
exclusive one. The leadership of the ELU has prignéwcused on matters outside the realm of the
Mediation Directive; however, it is within this caxt where the most advancement can be detected
in regard to personal competences and the unddmstpof the philosophy of ADR. During the last
five years, it has become clear that laws suchea€onciliation act in Estonia have pursued pragmat
goals, for example a swift compliance with EU léaien, rather than the development of a genuine,
collaborative ADR cultur€. The Estonian Ministry of Justice concerted th@lementation of the
Directive 2008/52/EC and is interested in all mattmncerning dispute settlement and resolution and
access to justice. This Ministry would be competentbserve subsequent directions dictated by the
EU seeking to reboot the Mediation Directive aslwal order to resolve what has been called the
‘Mediation Paradox®. The Estonian Ministry of Social Affairs, on théher hand, has taken upon
itself the task of assisting the development ofilamediation activities within local communities i
order to provide it as a social service. In thilfa Collective Labour Disputes, the country desitgs

a ‘public Conciliator’ that is considered to be iampartial expert. The Conciliator should help all
parties to overcome or handle the intractabilitghair disputes and reach a proper settlement,hwhic
in the terms of the legal act in question is cali¢’dompromise?”.

19 Available online at https://www.riigiteataja.eelelif513122013001/consolide § 4. Disposal of pracatrights... «4)During
proceedings, the court shall take all possible measto settle a matter or a part thereof by a caomgse or in another manner by
agreement of the parties if this is reasonabléhmdpinion of the court. For such purpose, the toway, among other, present a draft
of a compromise contract to the parties or requleat the parties appear before the court in persmmpropose that the parties settle
the dispute out of court or call upon the assis&n€ a conciliator. If, in the opinion of the couitt is necessary in the interests of
adjudication of the matter, considering the circtmmees of the case and the process of the progg®dinmay order the parties to
participate in the conciliation proceeding providfed in the Conciliation Act [RT | 2009, 59, 385 - entry into force 01.01.2010]

201bid., & 371. Grounds for refusal to accept actio) ax interested party who has taken recourse tatiet has failed to comply
with the mandatory procedure provided by law foopextra-judicial adjudication of such mattes...

21 For more on its structure, objectives, activiaesl competences, see http://www.tarbijakaitseamet.e

22 Detailed explanations are available at their wespattp://www.lkf.ee.

23 http://lwww.eksl.ee.

24 http://www.lepitus.ee/.

25 Read more in M.CSOLARTE-VASQUEZ The institutionalization process of alternative plite resolution mechanisms in the
European Union. The Estonian Legal Development®ipce in L’'Europe Unie No. 7-8, 2014, p. 94 ff.

26 See the study performed on behalf of the Diretéo@eneral for Internal Policy Department: CitizeR&jhts and Constitutional
Affairs, with the title:'Rebooting’ the Mediation Directive: Assessing timited Impact of its Implementation and Propodiheasures
to Increase  the Number of  Mediations in the ,EUavailable online at: http://www.europarl.
europa.eu/RegData/etudes/etudes/join/2014/49304R/IRRI_ET(2014)493042_EN.pdf.

27 More details on the role of the ‘Public Concilidtare available (only in Estonian) online at httpww.riikliklepitaja.ee/.
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The Chamber of Notaries lists 41 out of a totesd@®iotaries active by July 2015, willing to act as
mediators according to the terms of the Conciliatiot®. Better efforts have been made most recently
at advertising private mediation and other ADR m@win the catalogues of major law firms inspired
by both a growing exposure to the need for thedeoomg and the practice models of the most
prestigious law offices around the world, some bfck partner and work with the local ones. The
Estonian Bar Association oEesti Advokatuurpublishes a separate list of their affiliated
conciliators/attorneys at l&W Some academic interest has been awaken with attmetion being
paid to mediation, conciliation and other ADR/ODRahanisms to manage disputes, in this context,
a growing number of studies are being conductedaaintles written on the subject.

3. Basic ter ms and definitions

The supranational system offers a wide array obuees and information on ADR, ODR and
mediation, as well as definitions in secondarydigion about terms and explanations that can be
found online in the EUR-Lex domafhand/or by using the European Union Thesaurus EUBCH.

The definitions that the Estonian Conciliation Aontains do not apply to ADR or ODR in general
but only relate to the activities that concernapelication of this law and the scope of the Madrat
Directive. This clarification is especially impontaconsidering that the terminology that was chosen
does not correspond to the long standing doctrime theory on ADR but could be even said to
contradict it. In the absence of any explanationthenselection of the use of conciliation rathemth
mediation, lawyers and officials have opted fori€jeng via a proposal of interpretation that by
conciliation, the Act intends to regulate mediatforThere is no further discussion as to why the
institution was then also given characteristicst thelong to conciliation schemes, such as the
transactional nature of the issues that are sutndbie process, and the possibility of the ADRraige
to propose and promote an outcome (so-called ‘isol)tto a given dispute. These are tasks foreign
to what has been long considered an assisted aégotprocess where the mediator only facilitates
communication and legitimizes procedifes

In the General Provisions section, under 81, orsttepe of Application of the Act, (2), conciliation
is described in terms of mediation but assignedtiatdl capacities of a standard conciliation
procedure reading as follows: «onciliation proceedings means a voluntary proégeghe course of
which an impartial third party, defined in secti@of this Act (hereinafter, ‘a conciliator’ or ‘the
conciliator’), facilitates communication betweenrfies to conciliation proceedings with the purpose
of assisting them in finding a solution to theislite. A conciliator may, on the basis of the fafts
conciliation and the progress of conciliation predings, propose to the parties his or her own
solutions to the dispute The definition of conciliator follows in 8§ 2 wieeis stated that any person
entrusted with the activity described in the cqooesling section of the same act is a conciliator.

The article mentions notaries, sworn advocates,gaveérnmental bodies and local authorities as
instances provided in Chapter 4 of the same adty dhe law. No other legal categories were created
via legislative development, so no further misrgprgation of mediation as assisted negotiation has
taken place. To pass onto the Estonian legal systerhbenefits of the ADR philosophy, no further

28 The list was available only in the Estonian vensid the site at https://www.notar.ee/20269 wheh d&cessed on 21.10.2015.

29 https://www.advokatuur.ee/est/advokaadid/vandekaitidest-lepitajad.

30 Note for instance: http://europa.eu/rapid/pressase MEMO-13-193_en.htm;
http://ec.europa.eu/consumers/archive/redress_admgolicy_work_en.htm; and https://e-
justice.europa.eu/content_eu_overview_on_medid@®en.do. Additionally, most legal acts contairi@sgary of terms. All
European legislation can be reached at: http:l&ueuropa.eu/homepage.html.

31 See http://eurovoc.europa.eu/.

32 The same imprecision exists in the German devetmpf the Mediation Directive. It cannot be exa@ddhat during preparatory
works, drafts where prepared following the examplethese.

33 Among the recommended literature on the theoldiizsis of mediation and conflict management aré&KMaiL Kazan, Culture
and conflict management: A theoretical framewanknternational Journal of Conflict ManagemeB{(4), 1997, p. 338 ff.; L.EDRAKE,
W.A. DoNnoHUE, Communicative framing theory in conflict resolutidn Communication Researct23(3), 199, p. 297 ff.; and,
emphasizing the value of self-determination ofpheies, K.K.KovacH, L.P.Love, Mapping Mediation: The Risks of Riskin’s Grid
in Harvard Negotiation Law Reviewol. 3, 1998, p. 71 ff.
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normative constraints should be created. The ADR@mal, flexible and self-regulatory character
provides the very alternative they represent ardrgiue they contribute with to the legal system.

4-5. Initiation of mediation and the regulation of mediation process

Issues of suitability of mediation as those of otABR mechanisms are matters of theoretical and
practical choice. An abundance of articles havenheetten on the options available for processes
involving the prevention and resolution of disputesl the management of conflicts in the field of
international affairs and peace theory, and withemestic systems. Most authors coincide in that
mediation being a non-intrusive process equal$f¢cteve assisted negotiation and there shouldde n
hindrances - regulatory or otherwise - for its ficacat any level in which it could bring the inclhemt
parties to a better relationship. If a dispute $thawt be removed from its natural context and the
vitality of a primary institution (family, organitian, community) must be preserved, then mediation
is an adequate mechanism to attempt in the fiestepINo law deters the use of mediation in the EU
or the Estonian legal system. However, there nghihstances when the parties seek the benefits of
an authoritative declaration of rights and deteahon of duties, in which case, adjudication is the
most fit. Mediation results from a contract and éxercise of the parties’ free will and consequentl
the general rules of contracts and obligations asply. Civil, mainly family and commercial
mediation are the most common in domestic systamsaanong the ADR methods arbitration in
international trade and mediation in diplomacy\sey well known®* When experts suggest problem
solving processes over the settlement-centred |ggakdure they often talk of some situations that
seem amenable to mediation: when communicatiolepéon or emotion related problems are more
pressing that the particular object of the disputeen the relationship between the parties can be
severely damaged by a lengthy and costly adjudicgirocedure; when the standards of the law do
not suffice to resolve the underlying conflictstthee represented in the dispute; when the dispute
polycentric and confronting a multiplicity of stituces and stakeholders; when the parties so prefer;
when confidentiality is necessary, the resolutibthe dispute should be fast and the costs assdociat
with litigation, including excessive attorney femmn be avoided; when the parties appreciate having
control over the outcome, and when they do not w@arset any precedent. Outside of the realm of
mediation should be only those matters that the feserves in the exclusive competence of the
judiciary, for instance constitutional ca¥es

The Estonian Conciliation Act, in its third Chapterthe Course of Conciliation Proceedings states
the beginning and end of conciliation processésit. The law clearly refers to the contractuadiori
of Conciliations and Mediations adopting the prnobeiof voluntariety; Mediation is/ought to be a
voluntary process. The Mediation Directive does adtiress aspects on education, advocacy and
training, that are admitted to be among the greatesllenges for disseminating the use of ADR
methods, and this may be perceived to be one attsons why the demand for mediation in member
states (and not only regarding cross border disputecivil and commercial matters) continues to
disappoint. Therefore, across Europe, it is betldhat to produce a meaningful increase in theofise
mediation, the introduction of mandatory elementsidd be needed. This is supported by case studies,
such as the Italian regulatory experience and athiglence collected by the recent study conducted
by the legal affairs department of the Directoi@aneral for Internal Policiés The Estonian group
of respondents who answered the call for consatiatifor this study enthusiastically support the
introduction of mandatory rules and consider thattwill have a positive effect on the number of
mediations in certain categories of cases. Thayagpear to be the strongest supporters of intinduc

34 Consult the following texts for more insights: MIEBMANN, Mediation in contextLondon, 2000; CBUHRING-UHLE, L.
KIRCHHOFF, G. SCHERER Arbitration and Mediation in International Businesthe Hague/London/Boston, 260&P.L. MURRAY,
Privatization of Civil Justicein Willamette J. Int'l L. & Dis. Res.15, 2007, p. 133; INADER, Globalization of Law: ADR as Soft
Technologyin The. Am. Soc'y Int'l L. Prog93, 1999, p. 304; A.KSCHNEIDER, Building a Pedagogy of Problem-Solving: Learning to
Choose Among ADR Processda Harvard Negotiation Law ReviewVol. 5, 2000, available at SSRN: http://ssrn.com/
abstract=1295585.

35 |bid.

36 Seesupra note 25. Read Annex 1, from page 166 onwards.
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non-legislative proposals such as the developmahiraplementation of pilot projects to encourage
the use of civil and commercial mediatfan

Referral by court order or court annexed concdtmay happen according to the Code of Civil
Procedure that in § 4. on the disposal of procddigiats in its fourth numeral states the following
«(4) During proceedings, the court shall take all possimeasures to settle a matter or a part thereof
by a compromise or in another manner by agreemketfieoparties if this is reasonable in the opinion
of the court. For such purpose, the court may, agnather, present a draft of a compromise contract
to the parties or request that the parties appesfioke the court in person, or propose that the ieart
settle the dispute out of court or call upon thsistaince of a conciliator. If, in the opinion oétbourt,
it is necessary in the interests of adjudicatiothef matter, considering the circumstances of #sec
and the process of the proceedings, it may order ghrties to participate in the conciliation
proceeding provided for in the Conciliation Act.TTR2009, 59, 385 - entry into force 01.01.20410]

In addition the same code contemplates that onleda prescription, conciliation and mediation
could be considered preconditions to civil actisogeedings in § 371 on the grounds for refusal to
accept action, numeral (1), 3) that reads) interested party who has taken recourse to thetdhas
failed to comply with the mandatory procedure pded by law for prior extra-judicial adjudication
of such matter.

The code also contains provisions on ADR applicableamily law cases in article 8 563 on the
Conciliation procedure in case of violation of ngiregulating access to child or agreerffefinally,
the Code of Administrative Court Procedtirén its Chapter 14, Division 5, has included Scies on
conciliation proceedings assisted by the courstlifollowing the voluntariness principgie It should
be noted that being the mediation and conciliatr@thods considered by the Estonian Conciliation
Act as voluntary, and in the absence of specifimimements for providing these services, any natura
or legal person could legitimately adopt speciésuor the initiation of proceedings, for as |cam
they do not contradict any valid law, and followethrinciples that the prevalent doctrine, public
policies and the legislation have established. @tierceability of ADR clauses and agreements to
mediate is comparable to that of any contractuaVipiron.

6. Recognition, credentialing and accreditation of mediators

The accreditation of ADR professionals and othewjolers is entrusted by the EU to the individual
member states. It was mentioned above that pritveédMediation Directive several other legislative
efforts and policies addressed the issue of ADR @andng those, in 2004 the European Code of
Conduct for Mediators.

In Estonia, special requirements seem to apply tmlkawyers (they should be members of the
Estonian Bar Association and be listed as practisiadiators) and public notaries, who should belong
to Chamber of Notaries and apply for a registratiothe mediators’ list. No special license is ss$u
to the applicants and listed individuals by anyhatity or organizatioff. The existing scheme would
be clearly closer to conciliation if further limitans were included such as having to hold a deigree
law or having to abide by detailed rules of a ®rnybe of procedure determined by the law. General
guidelines and principles suffice (or exceed tred needs) for several organizations to self-organiz
and coexist and serve the population in speciabzeds of practice: family disputes, trade, inbegt,
employment law, etc. In all other instances of ABRI mediation referred to, currently in place in
Estonia, the requirements to hold position arerdatesd in the corresponding legal acts. Mediat®on i

371bid., Annex 1, p. 154.

38 Seesuprg note 19.

39 Consult the text of the code online at: https://wiiigiteataja.ee/en/eli/ee/527012014001/consolide.

40 The rules that regulate the conciliation throulgh offices of the Chancellor of Justice are avadlablsections 35(5)-35(15) of
the Chancellor of Justice Act; In regard to the ks of collective labour disputes, (and the rofehe Public Conciliator and the
rights and obligations of the parties) the progesegulated by the Collective Labour Dispute Resmtuf\ct; and, the initiation and
ending of mediation and conciliation processes i@ing to the scheme established by the Estoniarrdnge Association are published
in the site: http://www.eksl.ee. Ssepra note 23 too.

41 Consultsupra note 18.

42 Seesuprg note 27.
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not considered a role exclusive to a specific msifsn and informally is performed by a variety of
specialist and practitioners. Nowadays it can kbd Haat often, the day to day work of a legal
counsellor is a facilitative, transforming and negohg one, so the impact of a legal dispute is
minimized for the clientS. Accreditation is likely to influence the practicey way of
professionalization and informal institutionalizatiof the activity. The ELU in cooperation with the
Estonian Standardization Agency, the Ministry oti@b Affairs and The ministry of Justice, has
created standards for the qualification of medsataterested in family affairs. Because this asgom
has been the main agent in the promotion of meudhiatand incessantly active in the serious
establishment of the practice, it will be also lfki® become the competent body to award profeasion
gualifications and issue the professional certiisdo other mediators.

New business and professional opportunities widleafor legal experts that are already confronted
to the many changes imposed by contemporary trandstechnologies. It is likely that a more
entrepreneurial legal service, focusing mostly mae proactive association with public and private
economic agents would lead to an increased useD#® Achemes. A significant obstacle for this
development is the disproportionate cost of mealatiersus the option of litigation. According to
studies, to resort to mediation and ADR methodsstonia is more costly than to resort to courts and
this expense is hard to justify, taking into acddine lack of expertise of mediators and concilisito
in the countr§”. If this problem is not adequately addressedQbaciliation Act will be defeated in
its purpose as well as all ADR efforts that thegowent might intend to carry out. Accreditation so
far does not have any influence on the practicmediators and conciliators and therefore it dods no
affect the status of the service provider. All nadis and conciliators with international
accreditations, credentials and expertise are sutgjghe same regulatory directions.

7. Confidentiality and admissibility of mediation evidence

Confidentiality is one of the most important feasiof ADR and in particular of mediation processes.
It is a common denominator together with impartyedind independence in all common rules and legal
acts that regulate this field and in particulathe European Code of conduct for Mediators. Medsato
shall keep confidential any information arising ofif{or in connection with) the process, its cutren
status and even the fact that it is being conduatdthd been attempted or concluded. In the Estonia
Conciliation Act the second Chapter establishegithies of mediators and conciliators.

A violation of those duties may result in contradtliabilities and affect the enforceability of the
mediated/conciliated outcome, if any. 84 (1)-(&tsthe duty of confidentiality and its scope et
extend to third parties with access to the procegdirecords (these have to be kept for five yeard,
in the case of notaries and attorneys in law, goglirements for the drafting, compiling and filiaf
these should follow the prescriptions that applyhir profession; this creates higher demands from
people that are more likely to hold expertise inftot management than from any natural person or
organization providing mediation and conciliaticenagces, a situation that needs a more balanced
approach).

8. Mediated outcomes and enfor ceability

In general, the outcome of a mediation and corimlicagreement is a contract when binding and just
a text with no legal affordabilities in the casenoin-binding mediation, at the choice of the patrtie
The enforceability of mediation agreements deriyiogn the guidelines set forth by the EU ADR and
Mediation sets of policies and legislation is ofgpaount importance as the whole ADR movement
seeks to improve the efficiency of trade and clmmsler transactions. Trust in the efficacy of the
system and guarantees on the binding nature obmds are equally important to ensure an increase
in the use of these alternative methods. A cornimliaagreement in the terms of the Estonian

43 More on the transformation of the legal professiotime can be found in Chapter V, in tMelume
44 Supra note 35.
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Conciliation Act is enforceable when it has beenabeded by a listed notary or a registered attorney
at law and if it is authorised by the courts. Taadt permission a petition must be filed accordimg
the rules of civil procedufé Pursuant to the provisions of the Conciliatioty anly pecuniary claims
can be transacted via mediation or conciliatione Tdourt may refuse to grant enforceability
authorizations if the conciliation agreements Begal, against the public order (morals) and thielic
interest®. This corresponds to the general theory on catigh that limits the validity of the outcomes
resulting from such procedure to transactable gawdbings that are in the commerce and can be
transferred. In contrast mediation should be ptessten on things that are of no proprietary value,
as the main purpose of a negotiation is understgnaind not compromising or a settlenténthe
outcome of the conciliation conducted by notariesl dttorneys at law is called “settlement
agreement”, whereas the outcome of conciliation tiddees place pending a court dispute is called a
“compromise agreement” as stated in § 14 (1) andof@&he Conciliation A, Mediation and
Conciliation processes in this context are considieregotiation processes and pre-trial proceedings
in terms of the Code of Civil procedure 8§ 160 ({2) §4); and 8 167. The statutes of limitation tfene
apply with the commencement of the mediation andcitiation processes and until it ends as
established by the law or via settlement.

9. Duties and obligations during mediation

Besides the principles of confidentiality, impalitigand independence already mentioned and explici
in the theory and the various codes of conductlavia, including the European one, the Estonian
Conciliation Act brings about the following:

1. Extended confidentiality in the communicatiorthwthe parties if they decide to request so.

2. Acting conciliators should not represent thetiparin litigation over the same issue that hasibee
conciliated or mediated about.

3. The conciliators have the duty to inform andrungt the parties over the course of the proceeding
their legal relevance and effects of any possibtealeerein performed, and to discuss the details of
the cost of the service.

4. Strict records should be kept of the proceedaigarly establishing the beginning and end of the
mediation or conciliation process (this would m#r& beginning and end of the suspension of the
statute of limitations period).

5. If a party decides to discontinue the use ofcd@tion proceedings, the conciliator should issue
certificate of unsuccessful conciliation, which sltbhave the effect of putting an end to the
suspension of the statute of limitations.

6. Conciliators and mediators can only termingbecgess once it has been started with a good reason
and giving motivation for this decision.

The breach of these duties entails liabilities espnted in contractual damages but limited to the

violation of these rules. This is to say that meigand conciliators are not responsible on ticeess

of the outcome of the negotiation or share respditsds with any party if the settlement or

compromise agreement is violated. However, if acd@tor or mediator acts on behalf on an

organization, joint responsibilities on the damagssilting from violation of the duties can configu
according to 8 10 (1) of the Conciliation Act.

10. Available statistics on mediation

The organizations that have kept reliable staisba the number of ADR proceedings are the
mediation organizations mentioned in section 2.B@. example, th&arbijakaitseameteportedly

45§ 627 of the Code of Civil Procedure.

46 |bid.

47 Consult Chapter 5 on ADR methods in tdidlume

48 Seesupra note 37. Also consult § 430 of the Estonian Cddgidl Procedure.
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detects a riase in the number of disputes subrhitédeir commissioff. According to an interview
conducted with the organization, the Consumer CamplCommittee is reputable among business
and consumers alike, andp<to 80% of the decisions it issues, althoughbmading for traders, are
complied with»«This percentage is considered comparable to thalabe from other Nordic
Countries where the ADR culture is known to be Istagding and strong®. «The Commission has
made 259 decisions in 2012; 279 decisions in 201Bthe forecast for this year (2014) is ~30The
same interview mentioned thafhe majority of these decisions are made in faxdlconsumers
(58,8% /2012; 68,1%/2013; 62%/2014 so faEstonian is the working language of the Commission
but it also accepts a growing number of claims us$tan, as well as some in English and Finnish.
«Most of the claims are still qualifying as regulatail claims - mobile phones, lap-tops, shoes, but
also agreements for furniture making, car repairveees, etc». In the past years, it is recorded that
the e-commerce claims share has rapidly risen.

No other combined statistical repository existsigethe country in regard to ADR, mediation or
conciliation in particular. Each provider holds a&n records and abstains from releasing detailed
information in this respect to the general public.

Other data on the amount of disputes that have sg@mitted to mediation or arbitration and even
that are claimed to have been reported to the efucthnducted by the EU (on the impact of the
Mediation Directive for instance) are unavailaldBeit the data that was collected is telling of the
challenges that Estonia faces in advancing withdéneelopment of its ADR tradition. The cost of
ADR proceedings and services outside the systaimedfarbijakaitseamefwhere the process is free
of charge) should be studied and addressed whéasitbecome clear that the mediation and
conciliation services available in the country (kelin any other EU member state) are more costly
than resorting to litigation for the settlementdi$putes (both the cost of legal counsel and court
expenses), as mentioned above, in spite of the dhakxpertise and credentials of most of the
professionals offering such serviees

11. Expected developmentsin mediation regulation

Like in all other regulatory respects, the ADR lacape in Europe appears to require harmonization
via integration and standardization. Mediation sndft and simple, non-intrusive method to resolve
disputes and since it is on focus for boostingsihgle digital market it will thrive and probablya@ve

into an effective pan European system at leastasseborder trade and family affairs. The practice
has yet to take hold in Estonia where scepticism r@vailed due to the lack of advocacy and
engagement of legal practitioners and governmemgénizations in its solid establishment. The
domestic court system may not be so slow and expeRas for costs and speed to be the primary
sources of concern, but the internationalizationthef legal practice and the rise in the number of
companies and people moving in and out of the egunight be. Rather than an explicit resistance
against the use of ADR methods, the Estonian pubhwins unaware of their merits. With the proper
financial and technological incentives, trainingubic campaigns and education (consumer
empowerment and educational opportunities for plend) ADR is likely to find its place in the
Estonian conflict management landscape. Beside<;th as explained earlier, is leaning towards the
introduction of compulsory elements so that patbesertain disputes, before resorting to courtsstm
try to settle via amicable assisted negotiation.

Commercial mediation is expected to continue toeeigpce a steady growth all over the world.
Chambers of commerce are common forums to disséentha knowledge of ADR processes and
kick-start their practice. The efforts that shofdliow should focus in the correct application dDR
styles, the development of effective conflict magragnt and negotiation styles and the application of
persuasive technologies (and recommender systen®)R scheme¥

4% An interview of 21 questions was conducted witls fhstitution. The research instrument was draftedthe completion of a
wider research on the awareness on ADR and theliagahiODR tool (Annex A).

50bid., response provided by the interviewee Januar$201

51 Seesuprg note 43.

52 Consultsupra note 24.



